
What is probate?
When you die, your will gives legal authority to deal

with your estate to your executor (estate trustee in

Ontario, liquidator in Quebec). Although your execu-

tor is legally entitled to do so, when the time comes to

redeem or transfer certain assets registered in your name

(such as investments with financial institutions, pub-

licly traded shares and, in some instances, real estate)

probate is usually required. Probate serves as proof to

financial institutions, stock brokers and the land

registry office that your will has been certified by the

court and that your executor is authorized to represent

your estate. 

This process of obtaining court certification is known

as probate. Probate taxes have been in existence since

1358 when they were introduced in England. In Canada,

the first legislation dealing with this issue was enacted

in 1793. In 1950 the legislation was amended and the

tax was designated as a “service fee.” Although services

provided are identical from province to province (with

the exception of Quebec), the cost varies under the laws

of each province. A 1998 Supreme Court of Canada

decision in the Eurig estate case forced a change in

provincial legislation to correct the situation. 

Probate serves as proof to financial institutions, stock brokers and

the land registry office that your will has been certified by the court

and that your executor is authorized to represent your estate. 
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This change is retroactive to 1950 and has now recon-

firmed probate taxes. (In that case, Mrs. Eurig disputed

the probate fee of $5,710 charged on her late husband’s

estate and successfully argued before the Supreme

Court that the fee was actually a tax).

Some provinces vary the terminology used in the probate pro-

cess. Ontario now calls the cost of probate an “Estate Admin-

istration Tax” while other provinces call the cost of probate a

“fee” or a “tax.” The actual grant of probate in Ontario is now

known as a “Certificate of Appointment of Estate Trustee with

a Will.” You should be aware of the terminology used in the

province in which you live*. In this document we will refer

to the cost of obtaining court certification as “probate tax.”

*NOTE: The province of Quebec does not require probate for notarial wills.

What property is included when 
calculating probate tax?

The cost of probate generally is based on the fair

market value of all property that you own at the 

time of your death.
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Some assets are excluded from valuation for

probate purposes. These include:

• Assets registered in joint names and which, on the

death of the first person, automatically pass to the

survivor(s) by right of survivorship

• Real estate you own which is located outside 

the province of residence

• Life insurance and, in most provinces, RRSP/RRIF

holdings for which you have named a beneficiary 

(other than your estate) 

* These rates are quoted for use in estimating probate costs. Actual costs of probate may vary minimally when actual detailed 
tiered rates are used.

** Nova Scotia has introduced draft legislation that would change probate tax rates and cap them at $700 for estates under 
$100,000 and $700 + 1.2 per cent for estates over $100,000. However, as of the date this bulletin went to print, this legislation
had not been proclaimed.

Alberta Under $10,000 $25 fee
$10,000 to $249,999 Progressive to $300
$250,000 and over $400 (maximum)

British Columbia First $10,000 No fee
$10,001 to $25,000 $200
$25,001 to $50,000 0.60%
Over $50,000 1.40%

Saskatchewan All estates 0.70%

Manitoba First $10,000 $50
Over $10,000 $50 + 0.60%

Ontario First $50,000 0.50%
Over $50,000 1.50%

Quebec Notarial wills No fee
Holograph/witnessed Nominal fee

Nova Scotia** First $10,000 $75
$10,001 to $200,000 Progressive to $800
Over $200,000 $800 + 0.50%

New Brunswick First $5,000 $25
$5,001 to $20,000 Progressive to $100
Over $20,000 0.50%

Northwest Territories First $500 $8 
(includes Nunavut) $501 to $1,000 $15 

Over $1,000 $15 + 0.30%

Newfoundland All estates $75 + 0.50%

Prince Edward Island First $10,000 $50
$10,001 to $100,000 Progressive to $400
Over $100,000 0.40%

Yukon Territories First $25,000 No fee
Over $25,000 $140 

Calculating probate taxes 
Probate tax rates by province (as at April 1, 2000)*
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specifically describes the nature and date of the will

being replaced (primary or secondary). It is also

critical that your wills are kept up to date because a

change in assets can significantly influence your estate

plan. If you are not sure whether a specific asset is

probatable, it is wise to include that asset in your

primary will. If you include a probatable asset in your

secondary will in error, that will would require probate.

In that instance, it would defeat the objective of multi-

ple wills, namely saving probate taxes. 

For more information on wills, please ask for a copy of

the Trimark Tax & Estate InfoService bulletin entitled

Structuring an Effective Will.

In this example, probate costs are reduced by $7,875.

NAMED BENEFICIARIES

The Insurance Act allows for direct payment of the

proceeds of an insurance policy on your life to a

named beneficiary upon your death. Insurance

designations can be made either by naming a benefi-

ciary on the policy, or in your will. As long as there is

a named beneficiary (who, in the case of an individual,

is still alive at the time you die), the insurance

EXAMPLE

John Russell owned his own private company, a house valued at $250,000 (no mortgage), a bank account with a balance 
of $2,500 and an investment portfolio valued at $360,000. At the time of his death John’s private company shares were
worth $525,000. John was a widower, with no dependents.

Using Ontario rates for probate calculations, probate taxes payable would be:

Single will Primary will Secondary will

House $ 250,000 $ 250,000 –

Bank account $ 2,500 $ 2,500 –

Investments $ 360,000 $ 360,000 –

Private shares $ 525,000 – $ 525,000

Gross estate $ 1,137,500 $  612,500 $ 525,000

Probate calculation

First $50,000 $ 250 $ 250 No probate

$15 per $1,000 on balance $ 16,320 $ 8,445 No probate

Total probate tax payable $ 16,570 $ 8,695 $ 0
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proceeds are excluded from the value of your estate.

In addition to insurance policies, you can name

beneficiaries on registered pensions, RRSP and RRIF

accounts in most provinces, as allowed by provincial laws.

If you name a beneficiary on an insurance policy,

pension, annuity or seg fund and your intended bene-
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GIFTING

You may reduce the value of your probatable estate by

making gifts while you are alive. There is no gift tax

payable in Canada although there may be income tax

consequences. 

The tax rules state that if you dispose of any property

(by selling it or giving it away) and there are no pro-

ceeds, or the proceeds are less than the fair market

value of the property, you will be deemed to have

received an amount equal to the fair market value of

the disposed property. This means that if you give

away assets, you may have to report a capital gain on

the property. If you are considering gifting property,

talk to your adviser to make sure you understand the

legal and tax implications of this strategy.

Revocable living trusts 
(“alter ego” and “joint spousal”)

Generally, when assets are transferred to a trust for

estate planning purposes, the change in ownership

triggers a taxable deemed disposition. This means that

for tax purposes the assets are treated as if they were

sold by you and then purchased at fair market value

by the trust. As a result, any deemed gain realized

from the transfer becomes taxable to you. 

There are many reasons why you might want to trans-

fer assets to a trust. For example, you may be able to

save on probate taxes on these particular assets by

changing the registered ownership from your own

name. In doing so, the assets are no longer considered

to be part of your estate at the time probate tax is cal-

culated. Using a formal trust lets you benefit from the

income during your lifetime, but have the assets dis-

tributed to other beneficiaries after your death. 

Another benefit of using a trust is that it offers a level

of confidentiality that you cannot achieve through a

will. By law, a will becomes a public document once it

is probated. Regardless of your motivation for setting

up a trust, you should be aware that the transfer of assets

to the trust may trigger an immediate income tax lia-

bility to you if there are significant unrealized gains.

Your Assets

Trust
Your

Beneficiaries

Income tax on deemed disposition
of property can be delayed until
your death when the assets are



7

ALTER EGO TRUST

Under certain circumstances outlined in recent draft

legislation (December 1999), you can set up a trust to

help meet your planning objectives while minimizing

the tax implications. The transfer of your assets to an

alter ego trust is one strategy that does not necessarily

trigger a taxable disposition (unless you, as transferor,

make an election to have the disposition take place at

fair market value). Upon your death, the assets in the

trust are deemed disposed of, and the tax payable is

determined at that time. Alter ego trusts must be set

up after 1999 by individuals who are at least age 65.

The terms of the trust must include the restrictions

that you are entitled to receive all of the income from

the trust during your lifetime, and that during your

lifetime, no one else is entitled to receive or have the

use of any income or capital of the trust.

JOINT SPOUSAL TRUST

If you want to transfer all of your assets to a trust not

just for yourself, but also for your spouse, current tax

rules will trigger tax on the transfer of assets. The

recently proposed legislation also introduced the con-

cept of a tax-free transfer to a joint spousal trust. As

with the alter ego trust, there will be no taxable dispo-

sition unless you make an election to transfer the

assets at fair market value and trigger the disposition.

On the death of the survivor of you or your spouse,

the assets in the trust will be deemed to be disposed

of at fair market value, and tax will be payable at that

time from assets within your estate. The establishment

of a joint spousal trust requires that it be set up after

1999 by individuals who are at least age 65 and that

you and your spouse (including common law, and in

2001, same-sex partner) be entitled to receive all of

the income from the trust until the survivor of you or

your spouse, common law or same-sex partner dies.

Also, during the time the trust is in effect, no one else

is entitled to receive or have access to any income or

capital of the trust.

Once assets have been placed in either an alter ego or

joint spousal trust, those assets no longer form part of

your estate, and therefore will not be subject to pro-

bate tax. If you are considering these kinds of trusts,

it is essential that you obtain legal advice.

Summary

Probate planning is an important aspect of estate plan-

ning, but it should always be considered in conjunc-

tion with effective tax planning and other general

estate planning priorities. Talk to your adviser to make

sure your estate plan satisfies all your financial and

personal concerns.

Have a tax or estate planning question?

Call us at 1-800-TRIMARK or

E-mail infoservice@trimark.com

Commissions, trailing commissions, management fees and expenses all may be associated with mutual fund investments.
Mutual funds are not guaranteed, their values change frequently and past performance may not be repeated. Please read the
prospectus before investing. Copies are available from your financial adviser or from Trimark Investment Management Inc.
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